Introduction
The use of exemplars of practice, case studies and journaling of practice experience has become common place within nursing and midwifery over the last 20 years. These three strategies for aiding reflection on practice and demonstrating competence are useful in analysing strengths and weaknesses and identifying growth or change potential; they are professional development and quality improvement strategies.
Exemplars, case studies and journals are used for many purposes including: > education programme requirements; > professional learning and development; > professional development and recognition programmes (PDRP); > credentialing systems; > recognition of prior learning; > competence assessment; > describing and exploring clinical practice; > evidence of a level of practice development; > presentations in various contexts; and > publications.
The use of exemplars for these legitimate reasons is not without risk. This guideline will provide information on how to manage privacy, confidentiality and consent in order to ensure the safety of the patient and clinician.
The Nursing Council of New Zealand's Code of Conduct (2012) outlines eight principles that nurses should adhere to in their professional practice. The one relevant to this discussion is Principle 5: respect health consumers' privacy and confidentiality.
The sections of Principle 5 are as follows:
5.1 Protect the privacy of health consumers' personal information. 5.2 Treat as confidential information gained in the course of the nursehealth consumer relationship and use it for professional purposes only. 5.3 Use your professional judgment so that concerns about privacy do not compromise the information you give to health consumers or their involvement in care planning. 5.4 Inform health consumers that it will be necessary to disclose information to others in the health care team. 5.5 Gain consent from the health consumer to disclose information. In the absence of consent a judgement about risk to the health consumer or public safety considerations must be made. 5.6 Health records are stored securely and only accessed or removed for the purpose of providing care. 5.7 Health consumers' personal or health information is accessed and disclosed only as necessary for providing care. 5.8 Maintain health consumers' confidentiality and privacy by not discussing health consumers, or practice issues in public places including social media. Even when no names are used a health consumer could be identified.
The Midwifery Code of Conduct section 1.1 states: that personal information is obtained and used in a professional way that ensures privacy and confidentiality for clients.
To uphold the principles of their respective codes of conduct, nurses, midwives and students of nursing or midwifery must ensure patient Most of the 10 rights apply to the use of exemplars and case studies. Specific rights to be aware of include:
Right 1 -Right to be treated with respect. Right 2 -Right to freedom from discrimination, coercion, harassment, and exploitation. Right 5 -Right to effective communication. Right 6 -Right to be fully informed. Right 7 -Right to make an informed choice and give informed consent. Right 9 -Rights in respect of teaching or research. Right 10 -Right to complain.
In summary, if writing exemplars or case studies, the patient involved must be fully informed, give informed consent and be made aware of what the exemplar or case study will be used for. The patient has the right to complain about any exemplar or case study and the exemplar or case study must be written in a manner that respects the patient.
Health Information Privacy Code
The Health Information Privacy Code 1994 (HIPC) provides guidance around the collection, storage, access and use of health information, whether stored electronically or in paper form. The code outlines a set of 12 rules health agencies and their agents must adhere to. The rules are as follows: The HIPC can be found here: https://www.privacy.org.nz/assets/Files/Codes-of-Practicematerials/Consolidated-HIPC-current-15-Oct-2015-inc-amdmts-2-8.pdf
Of particular relevance to writing exemplars, case studies or journaling, is rule 11 and the limits on disclosure of health information. 
Disclosure
Health practitioners have both a legal and ethical obligation to uphold confidentiality. Health practitioners are often in a position where they hold information that should be kept confidential. Writing a journal, exemplar or case study is no different, and the obligation to maintain confidentiality must be upheld. Breaches of confidentiality can result in professional disciplinary action against the practitioner or legal action against the practitioner by the patient or the patient's family in a civil law suit, or as a result of an investigation. The following case study outlines the implications for nurses if they access patient records inappropriately.
Case study -Inappropriate access for a professional development and recognition programme (PDRP)
In 2014, a registered nurse was charged by a professional conduct committee (PCC) of the Nursing Council of New Zealand (NCNZ) with misconduct under the Health Practitioners Competence Assurance Act 2003 (the HPCA Act). The charge related to inappropriate access or viewing of electronic records of patients or colleagues on an electronic reporting system, when the nurse knew or ought to have known they had no authority to do so. The charge referred to 22 different persons and 66 different dates of access to records, in many cases on more than one occasion. The nurse claimed six of the different people for whom records were accessed were persons whose records the nurse accessed as part of a nursing follow-up or for a PDRP. The Health Practitioner Disciplinary Tribunal hearing the charge did not accept the evidence given by the nurse, particularly as to the reasons behind access to records. The Tribunal ordered: that the nurse be censured; that after the nurse recommences practice, for a period of three years they practise on condition that they satisfy the NCNZ that they have already undertaken, or will, a course of training and education on questions of patient privacy and confidentiality and the appropriate statutory, regulatory and ethics provisions of the Privacy Act 1993 and the Health Information Privacy Code 1994; and that the nurse contribute the sum of $26,400 towards the costs of the PCC and the Tribunal in respect of the charge. 
Risk
In some situations, a practitioner or student may disclose incompetent, unethical or unsafe practice in the course of writing an exemplar. Any disclosure has the potential to influence the reader positively or negatively, and there is a risk that students will fail assessments or practitioners may be over looked for promotion as a result of disclosure. While students and practitioners are encouraged to be honest in their reflective accounts, they should also be aware of the risks.
Although rare, journals, diaries, case studies and exemplars of health practitioners can be requested as evidence in investigations or court proceedings. If a practitioner is asked to write a reflection or exemplar as part of an investigation, then NZNO strongly recommend you contact the NZNO Member Support Centre for advice before writing it.
There is some protection for the nurse within the Health Practitioners Competence Assurance Act 2003. The Minister of Health can approve quality assurance activities, and participation in such approved activities has wide protection from disclosure in other forums (such as professional misconduct hearings). This protection extends to documents created solely for the purposes of the quality assurance activity. Note, however, there are limited exceptions to the non-disclosure rule here, such as where there is evidence of a serious criminal offence.
Guidelines for the use of exemplars, case studies and journals (including within PDRP and student assignments)
Privacy, confidentiality and consent are essential in the use of exemplars, case studies and journaling. Exemplars and journals (and to some extent case studies) use narratives about nurses, colleagues, patients, relationships, care and context. It is very easy to breach privacy and confidentiality inadvertently even if pseudonyms are used. Even a description of the context of a situation can result in those involved being identifiable. New Zealand is a small country and contextual descriptions, along with the author's location, can result in identification of those involved in the exemplar. Nurses and midwives care for the whole person and their family in particular practice contexts and locations; that is what makes our practice complex and significant, but it is also these details which often build an identifying picture. family expresses or demonstrates any concern or duress during the consent process, then it is recommended to stop the consent process or delay it until a more appropriate time. Students may want their educator or another staff member to be with them while they seek consent. > Unless the patient has consented to identifiable material about them being disclosed, then no information that could identify the patient should be put in an exemplar or case study; > To protect the privacy of patients and practitioners, information that may identify them should be removed or changed. Such information may include name, geographical location, occupation, job title, and/or context. It is important the practitioner or student review the exemplar, case study or journal note with a critical eye, taking into consideration all contextual factors that may identify the client. When making such changes, the health practitioner may draw on information from patients with similar problems to make the changes relevant to the experiences of the patient group as a whole. > A statement describing any changes that have been made should accompany the exemplar or case study. > Patient notes should only be accessed to support writing the exemplar or case study with consent from the patient (or patient's family or legally appointed guardian if the patient is unable to give consent) and the practitioner's manager, and only if the patient is, or has been, cared for by the nurse, midwife or student. > Written consent should be obtained where possible. Where this is not possible, verbal consent should be documented with the date, time and any witnesses. > It is never acceptable to download or print off patient notes for the purposes of learning. > Rule 11 (2)(c) (iii) of the HIPC may be enacted, if the exemplar or case study is being written for the purposes of research and ethical approval has been given. However, NZNO recommends that the consent of the patient (or patient's family or legally appointed guardian if the patient is unable to give consent) is sought in all cases. > Where informed consent cannot be obtained, the health practitioner should avoid using the situation. > If an exemplar is solely for private reflective practice and will not, in theory, be disclosed to anyone else, we still recommend the same processes outlined above are followed. Journals may be inadvertently left where others can read them, resulting in a breach of privacy. > It is never acceptable to put excerpts from exemplars, case studies or journals on Facebook, or any other social media site regardless of privacy settings. > The nurse, midwife or student should be aware that, if a formal investigation involving the nurse, midwife or their patient(s) occurs, any private journal or exemplar may be required as evidence. > Organisations should review their policies and procedures around access to patient notes for the purposes of professional development, and ensure a robust structure that outlines the required consents and procedures for access is in place. Part of this review could be consideration of a blanket patient request and consent process for the use of anonymised notes for teaching and learning processes.
Despite the potential risks associated with writing exemplars, case studies or journals, NZNO recommends nurses, midwives and students of nursing and midwifery continue to use writing as a tool for reflection and learning. Our guidelines identify a number of risks but also a number of approaches for managing these risks. NZNO hopes practitioners will use the guidelines to develop safe practice in the writing of exemplars, case studies and journals.
Further information and examples of reflective writing can be found in NZNO's guideline on Reflective Writing (Clendon, Cook, Blair, Kelly, 2015) .
